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a 


Supreme Court of the District of Columbia 


The Texas Compakt. a Corpokation, plaixtut 

vs. 

Roy O. West, Secretary of the Interior, defendanI 


No. 49134 
In equity 


United States of America, 

District of Columhia, ss: \ 

Be it remembered that in the Supreme Court of thfe District of 
Columbia, at the city of Washin^on, in said District, at the times 
hereinafter mentioned, the following papers were filed knd proceed¬ 
ings had in the above-entitled cause, to wit: I 

1 Bill of complaint I 

I 

Filed December 4, 1928 

In the Supreme Court of the District of Columbia 
Holding an Equity Division 
The Texas Company, a corporation, plaintiff 


vs. 


Roy O. West, Secretary of the Interior, defendant 


No. 49134 
In equity 


To the Chief Justice and the Associaie Justices of the Supreme. Court 
of the Distiict of Colv/mJbia: 

Now comes plaintiff, The Texas Company, a corporation, and 
brings this, its bill of complaint, against Roy O. West,i Secretary of 
the Interior, defendant, and alleges and shows unto the court: 

I. That plaintiff is now and at all times herein mentioned has been 
a corporation duly organized and existing under and by virtue of the 
laws of the State of Delaware; that defendant is now afid at all times 
since about the 26th day of July, 1928, has been Secretary of the 
Interior, and, on information and belief, is a citizen of the State of 
Illinois and resides in the city of Washington, in tlie District of 
Columbia; that, E. C. Finney, hereinafter referred tcj, is now and 
at all times herein mentioned has been First Assistant Secretary of 
the Interior; that, William Spry, hereinafter referred to, is now and 

at all times herein mentioned has been Commissioner of the 
2 General Land OflSce; that Cody Petroleum Company, herein¬ 
after referred to, is now and at all times since atimut June 1st, 
1927, has been a corporation duly or^nized and existijig under and 
by virtue of the laws of the State of Wyoming; that this is a suit 
of a civil nature, in equity, wherein the matter in cofitroversy ex¬ 
ceeds, exclusive of interest and costs, the sum of v^ue of three 
thousand dollars ($3,000.00), and arises under the laws pf the United 
States. 

II. That on or about the 4th day of June, 1925, the United States, 
acting through and by said Finney, as First Assistant! Secretary or 
the Interior, issued to one Fred W. Klindt an oil and gas prospecting 
permit under and by virtue of the act of Congress approved Febru- 
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ary 25th, 1920, entitled “An act to promote the mining of coal, 
phosphate, oil, oil shale, g^, and sodium on the public domain ” (41 
Stat. 437), hereinafter called the “leasing law,’^ which permit bore • 
Serial No. Lander 013117, and embraced, among others, the follow¬ 
ing-described lands constituting a part of the public domain of the 
United States and situated in the County of Park, State of Wyo¬ 
ming, to wit: Lots 4, 5, 6, and 7 and the E. % of the SW. % of 
section 6, and the NE. % of the NW. % (lot 5) and the NW. 14 
of the NE. and the E. 14 of the E. 14 of section 7, township 51 N., 
range 100 W., of the sixth principial meridian; that said permittee 
Klindt, having through his operator, said Cody Petroleum Com¬ 
pany, discovered oil and gas upon said lands applied for and was 
duly granted by the United States, acting through and by said 
Finney, as First Assistant Secretary of the Interior, two oil and 
gas leases issued under and by virtue of the leasing law, re- 

3 spectively, dated March 19th, 1928, and September 10th, 1928, 
and respectively bearing serial numbers Cheyenne 044333 (a) 

and Cheyenne 044333 (b), copies of which leases, marked “ Exhibit 
A ” and “ Exhbit B,” respectively, are hereunto attached and made 
a part hereof; that said leases: are still in full force and elffect and 
owned by said Klindt, subject to the operating agreement herein¬ 
after referred to; that the above-described lands are situated in 
what is commonly known as the Oregon Basin oil field. 

III. That on or about the 7th day of June, 1926, said Klindt 
entered into an operating agreement with one W. O. Taylor, as 
operator, providing, among other things, for the drilling by said 
Taylor of a well or wells for oil upon the above-described lands and 
certain other lands, and the production by him of oil therefrom, 
and further providing that said Taylor should be the owner of all 
the oil produced by hiim from said lands, except for the oil reserved 
by the United States as its royalty, and except for the oil reserved 
by said Klindt as his royalty; a copy of which (derating agreement 
between said Klindt and said Taylor, marked “ Exhibit C,” is here¬ 
unto attached and made a part hereof; that by virtue of divers as- 
.sigmnents said Cody Petroleum Company has become and now 
is the assignee of and successor in interest to said Taylor of and 
as to alj his rights and duties under said operuting agreement, in 
so far as the afeve-described lands are concerned, subject, however, 
to an overriding royalty in favor of said Taylor of 214 % of the oil 
and gas produced from the E. % of the E. % of said section 7, said 
overriding royalty being payable in kind or in value at the option 
of said "Taylor. 

4 IV. That subsequent to the consummation of said operating 
agreement between said Klindt and said Taylor, and the as¬ 
signment thereof to said Cody Petroleum Company, said Cody Pe¬ 
troleum Company proceeded to drill and has drilled five producing 
oil wells upon said lands, and is now drilling and expects to drill 
additional wells thereon, and is now producing and expects to con¬ 
tinue for many years to produce from said lands a large quantity 
of oil. 

V. That on or about the 21st day of April, 1928, said Cody Pe¬ 
troleum Company entered into a contract with plaintiff providing 
for the sale by said Cody Petroleum Company to plaintiff and the 
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purchase by plaintiff from said Cody Petroleum Company of a 
minimum of 1,000 barrels per day and a maximum of 2,000 Darrels 
per day of oil produced from said lands at a price of §30 per barrel 
at the well or wells, said contract to be in effect for aj term of five 
years from and after its date; a copy of which contract (hereinafter 
called the “sale contract”), marked “Exhibit D,” is hereunto 
attached and made a part hereof. 

VI. That plaintiff is engaged in the business of producing and 
refining oil and marketing, both at wholesale and at retail, gasoline 
and the other products refined therefrom, and has lar^e and exten¬ 
sive sales facilities in Wyoming, Montana, and other places favorably 
situated for shipment of gasoline and other petroleum products 
thereto from Cody, Wyoming; that plaintiff entered into said sale 

contract with said Cody Petroleum Company in !order to pro- 

5 cure the major or a large part of the oil which It would need 

for operating a refinery which it was planning to construct at 

Cody, Wyoming; that in reliance upon said sale contract, plaintiff, 
on or about the 36th day of June, 1928, leased certain hinds from the 
United States for a term of 9)^ years, beginning on the 1st day of 
July, 1928, and obligated itself to pay as rental thereunder the 
aggregate sum of approximately $22,000.00, and proceeded to com¬ 
mence the construction of a refinerv on said leased lands, and said 
refinery is now in the process of construction; that up fo the present 
time jjlaintiff has expended in the construction of shid plant the 
sum of approximately $500,000.00, and will expend, in order to com¬ 
plete said plant, the further sum of approximately $500,000.00; that 
plaintiff' would not have acquired the aforesaid lease covering the 
site of said refinery and bound itself thereunder to pay rentals as 
aforesaid, and would not have undertaken the construction of said 
refinery, except for the fact that it had contracted with said Cody 
Petroleum Company for the purchase of the quantity of oil stated 
for the period, at the price, and upon the other terrqs and condi¬ 
tions embodied in the said sale contract, 

VII. That on or about the 15th day of July, 1928, said Cody 
Petroleum Companj’^, in response to a demand by the Department 
of the Interior, made through one of its agents, namely^ J. W. Steele, 
stationed at Casper, Wyoming, submitted said sale contract to the 
Department of the Interior; that upon information apd belief, said 
Cody Petroleum Company thus acted because, and pnly because, 

the "Secretarv of the Interior claimed and asserted that it was the 

^ _ ■ • 

duty and obligation of said Cody Petroleum Company to sub- 

6 mit said sale contract to the Secretary of the Interior, and 

that the Secretary of the Interior had the tight, power, 

and authority to demand that said contract be thus submitted, and 
to pass upon said contract, and to approve or disapprove the same; 
that said Spry, as Commissioner of the General Land! Office, under 
date of November 9th, 1928, wrote a letter to the Secretary of the 
Interior, recommending that said sale contract be didapproved be¬ 
cause the price therein provided was, as he claimed, too low; that 
the said Finney, as First Assistant Secretary of the Ihterior, under 
date of November 27th, 1928, signed an order indorsed at the 
bottom of the aforesaid ietcer, whereby he disapproved said sale 
contract and directed said Spry to so notify said Cody Petroleum 
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Company and plaintiff, and to order said Cody Petroleum Com¬ 
pany and plaintiff to cease the delivery and receipt of any oil 
proauced from said lands under said sale contract or at a price less 
than 85^ per barrel, at the well or wells, and under a contract or 
arrangement first approved by the Secretary of the Interior; that the 
sole and only reason for such disapproval of said sale contract was 
because the price thereby provided was less than 85^ per barrel at 
the well or wells and if the price thereby provided had been 85 
cents or more per barrel at the well or wells, said sale contract 
would have been approved; that said order, although signed, has 
not been promulgated, but said Finney, as First Assistant Secretary 
of the Interior, will, unless restrained by order of this court, cause 
said order to be promulgated on or about the 4th day of December, 
1928; that copies of said letter, dated November 9th, 1928, from said 
Spry to the Secretary of the Interior, and of said order of said 
Finney, dated November 27th, 1928, marked collectively, “Exhibit 
E,” are hereunto attached and made a part hereof; that said 

7 Finney has officially stated and represented to plaintiff that 
if said Cody Petroleum Company shall, in violation or at¬ 
tempted violation of said order, deliver or attempt to deliver oil 
produced from said lands to the plaintiff, pursuant to said sale 
contract or otherwise than in accordance with said order, he will 
cause the said Cody Petroleum Company’s producing wells to be 
sealed up and shut in by the field representatives of the Department 
of the Interior, and will shut down the operation of said lands, and 
will thereby or in some other manner effectively prevent said Cody 
Petroleum Company from producing oil from said wells or said 
lands and delivering said oil to plaintiff in compliance with said 
sale contract. 

VIII. That defendant and said Finney claim and are proceeding 
in all the matters and things herein set forth upon the asserted 
basis that by the leasing law, or otherwise, the Secretary of the 
Interior is authorized and empowered to disapprove any sale con¬ 
tract bv which a lessee holdinc an oil and gas lease under said law 
upon part of the public domain of the United States, or an operator 
under such lessee, shall sell such lessee’s or such operator’s oil pro¬ 
duced from such lands pursuant to such lease upon the ground that 
the price thereby provided is too low, or is less than the minimum 
price deemed adequate by the Secretary of the Interior, and to 
prevent any sales by such lessee or such operator of such oil belong¬ 
ing to such lessee, or such operator, at less than the minimum price 
fixed or deemed adequate by the Secretary of the Interior, or other¬ 
wise than in accordance with a contract or arrangement first ap¬ 
proved by the Secretary of the Interior; but that in truth 

8 and in fact the leasing law does not vest in or grant to the 
Secretary of the Interior such claimed right, power, or author¬ 
ity, and the Secretary of the Interior is -with^out right, power, or 
authority under the leasing law, or otherwise, or at all, to pro¬ 
mulgate or enforce the order of November 27th, 1928, above referred 
to, and the acts and threatened acts of the defendant and said 
Finney herein mentioned are entirely beyond the scope of and 
ultra vires under the provisions of the leasing law pursuant to which 
the defendant and said Finney claim to be acting and are not other- 
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wise authorized; that neither defendant nor said Finney has any 
right, power, or authority under the leasing law, or^ otherwise, or 
at all, to prevent said Cody Petroleum Company from selling or 
delivering to plaintiff such oil produced and to be produced from 
said lands as belongs or shall belong to said Cody Pefroleum Com¬ 
pany, or to fix the minimum price at which said Cody Petroleum 
Company may sell its oil produced and to be produced from said 
lands. ' 

IX. (a) That plaintiff makes no claim (but, on |the contrary, 
expressly denies) that the sale contract above referred to binds or 
is applicable to the royalty oil of the United States, produced and 
to be produced from said lands, or to any other oil produced or to 
be produced therefrom, except such oil as said Cody Petroleum 
Company owns or shall own as the operator’s sharej of the total 
production; and plaintiff admits that the Secretary of the Interior 
has the right, power, and authority to refuse to sell or deliver to 
said Cody Petroleum Company or to plaintiff the royalty oil of 
the United States. 

(b) That the United States has not elected to take its royalty in 
kind on oil produced from said lands, and in fact has not made 

9 any election with reference to the manner of payment of its 
royalty on such oil; but up to the date hereof, the United 

States has taken payment in money of its royalty on oil produced 
from said lands. 

X. That said order, if promulgated or attempted to be enforced 
under the asserted power and authority of the Department of the 
Interior, will so intimidate, harass, and embarrass said Cody Petro¬ 
leum Company, and will subject it to such great perils and incon¬ 
veniences, particularly with reference to the sealing up and shutting 
in of its producing wells and the shutting down of its operations on 
said lands, that plaintiff verily believes that said Cody Petroleum 
Company will not be willing to disobey said order, and| will thereby, 
in effect, be coerced into refusing to make deliveries of Oil under said 
sale contract, and. if in violation of said order said Codv Petroleum 
Company should attempt to deliver oil to the plaintiff in compliance 
with said sale contract, then, unless re-strained by order or injunction 
of this court, defendant will seal up and shut in, or cause to be sealed 
up and shut in. the producing wells of said Cody Pefroleum Com¬ 
pany, and will shut down its operations on said lands, pr cause them 
to be shut down; that the promulgation of said order arid its enforce¬ 
ment or attempted enforcement would cause plaintiff great and 
irreparable loss, damage, and injury, in that plaintiff’s investment in 
said refinery would be rendered much less valuable pr practically 
valueless (the amount of which diminution in value it is utterly im¬ 
possible to determine in advance), and also in that plaintiff would be 
deprived of the potential profits (the amount of whichi it us utterly 

impossible to determine in advance) which would arise from 

10 the operation of said refinery upon the crude oil provided by 
said contract to be delivered and the sale of the ^-efined prod¬ 
ucts derived from said oil; that the sole practicable source of oil for 
operating said refinery is the Oregon Basin oil field, which is about 
ten miles distant therefrom; that plaintiff’s refinery wias located at 
Cody, Wyoming, for the reason that said point is the irailroad ter- 


6 


EOY 0. WEST VS. THE TEXAS CO. 


minal of a pipe line connecting the Oregon Basin oil field with the 
Chicago, Burlington and Quincy Railroad at Codv, Wyoming; that 
almost all of the producing lands in the Oregon !feasin oil field are 
part of the public domain of the United States and are subject to 
oil and gas prospecting permits or oil and gas leases issued under 
and pursuant to the leasing law and without resort to oil to be pro¬ 
duced from such public domain in the Oregon Basin oil field, plain¬ 
tiff will not be able as a practical matter to obtain sufficient oil with 
which to operate said refinery; that the plaintiff has no means by 
which it can, with any degree of certainty, obtain oil for operating 
said refinery, to replace that provided to be delivered under the afore¬ 
said sale contract; that plaintiff may not be able to negotiate further 
contracts for the purchase of oil produced in the Oregon Basin oil 
field, and in any event, will in all probability not be able to obtain 
other contracts for such oil at a price of 530 per barrel; and even if 
plaintiff did succeed in obtaining other contracts for the purchase of 
Oregon Basin oil produced from the public domain at a price of less 
than 850 per barrel, the defendant and said Finney would take like 
action with reference to such other contracts as they have taken with 
reference to said sale contract between said Cody Petroleum Company 
and plaintiff; that said refinery was undertaken and is being con¬ 
structed, not only in reliance upon obtaining the oil by said 

11 contract provided to be delivered, but also in particular reliance 
upon the price for such oil therein specifically fixed; that said 

refinery will be completed about the first day of February, 1929; that 
in the meantime plaintiff desires to receive oil under said sale contract 
and store it. in order to build up a reserve supply, so that after the 
operation of said refinery shall be commenced it will not have to be 
shut down in the event of a temporary lessening or cessation of pro¬ 
duction in the field or a breakdown of the pipe line. 

XI. That plaintiff has no plain, adequate, or complete remedy at 
law, and only in a suit of this nature, and by the injunctive processes 
of this court, can plaintiff be protected against the illegal inter¬ 
ference by the defendant and said Finney with the enjoyment by 
the plaintiff of its rights under the aforesaid sale contract. 

Wherefore plaintiff prays: 

1 . That the defendant and his subordinates, agents, and employees 
be permanently enjoined from promulgating, or enforcing or at¬ 
tempting to enforce, the aforesaid order of Xovember 27,1928, signed 
by said Finney, or from preventing or attempting to prevent in any 
manner or by any means or device said Codv Petroleum Company 
from selling* or delivering to plaintiff said Cody Petroleum Com¬ 
pany’s oil produced from said lands, or from directly or indirectly 
interfering with said Cody Petroleum Company’s performance of 
and compliance with said contract; and that said order be declared 
null, void, and without force or effect. 

2. That pending the final determination of this suit, a temporary 
restraining order or preliminary injunction be granted and issued, 

forbidding all of said action on the part of defendant, 

12 his subordinates, agents, and employees, as to which a final 
injunction is hereinbefore prayed, in order to preserve plaintiff 

from great and irreparable injury to its business, by reason of the 
threatened acts aforesaid, while this suit is pending. 
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3. For such other and further relief in the premises as to this 
court may seem meet. 

4. That a writ of subpoena to defendant may be issued out of and 
under the seal of this court commanding him to appear and make 
answer, plead, or demur to plaintiff’s bill of complaint, at a day to 
be named therein and under certain penalty to be therein expressed. 

C. B. Ames. ; 

Harbt T. Klein. | 

Edwakd M. Feeem^n. 

Palmer, Davis, and Scott, 

By Wm. J. Neale, : 

Attorneys for Plaintiff. 

CiTT OF Washington, | 

District of Columbia, ss: 

Edward M. Freeman, being duly sworn, says that he is one of the 
attorneys of The Texas Company, the plaintiff in thei foregoing bill 
of complaint, and has authority to make this verification; that he 
has read the foregoing and annexed bill of complaint and knows the 
contents thereof; and that the matters and things therein stated as 
true are true in fact, and those matters and things thierein stated as 
upon information and belief he verily believes to be triie. 

Edward liL Freeman. 

13 Subscribed and sworn to before me this 3d day of December, 
1928. 

[notarial seal.] Anne D. S. Muller, 

Notary public, D. C. 

My commission expires August 28,1931. 

I 

Exhibit A 

i 

DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE 

Serial Cheyenne 044333 (a) 

Lease of oil and gas lands under the act of February 25, 1920. 

(Sec. 14) 

This indenture of lease, entered into, in triplicate, 'as of the 19th 
day of March, 1928, by and between the United States of America, 
party of the first part, hereinafter called the lessor,: acting in this 
behalf by the Secretary of the Interior, and Fred W. iQindt, Powell, 
Wyoming, party of the second part, hereinafter called the lessee, 
under, pursuant, and subject to the terms and provisions of the act 
of Congress, approved February 25, 1920 (Public, Noi 146), entitled 
“An act to promote the mining of coal, phosphate, oil; oil shale, gas, 
and sodium on the public domain,” hereinafter referred to as the 
act, which is made a part hereof, witnesseth: 

Sec. 1. Purposes.—That the lessor in consideration of rents and 
royalties to be paid, and the covenants to be observed as herein set 
forth, does hereby grant and lease to the lessee the exclusive right 

43223—29-2 
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and privilege to drill for, mine, extract, remove, and dispose 

14 of all the oil and gas deposits in or under the folio-wing de¬ 
scribed tract of land situated in the county of Park and more 

particularly described as follows: E. % NE. %, NW. y± NE. and 
NE. % SE. 1/4 sec. 7, T. 51 N., R. 100 W., 6th P. M., Wwpming, con¬ 
taining 160 acres, more or less, together with the right to construct 
and maintain thereupon all works, buildings, plants, waterways, 
roads, telegraph or telephone lines, pipe lines, reservoirs, tanks, 
pumping stations, or other structures necessary to the full enjoy¬ 
ment thereof, for a period of twenty (20) years, with the preferential 
right in the lessee to renew this lease for successive periods of ten 
(10) years, upon such reasonable terms and conditions as may be pre¬ 
scribed by the lessor, unless otherwise provided by law at the time of 
the expiration of such periods. 

Sec. 2 . In consideration of the foregoing, the lessee hereby agrees: 

(a) Bond.—To furnish a bond with approved corporate surety in 
the penal sum of $5,000, conditioned upon compliance with the terms 
of the lease. 

(b) Wells.—To maintain in a state of production wells equal in 
number to the number of the now existing producing wells on the 
leased land until the oil deposits are exhausted or until the proven 
territory has been drilled, and in case such existing wells are less 
than the number of 40-acre tracts or lots embraced in the lease, to 
proceed with reasonable diligence within three months of delivery 
hereof to install on the leased land a standard or other efficient 
drilling outfit and equipment, and to commence drilling at least one 
well and to continue such drilling with reasonable diligence to 

production or to a point where the well is demonstrated un- 

15 successful, and thereafter to continue drilling with reasonable 
diligence at least one well at a time until the lessee shall have 

drilled producing wells which, with any producing wells now on the 
land, equal in number the number of 40-acre tracts or lots embraced in 
the leased premises, unless the lessor shall for any reason deemed 
sufficient consent in writing to the drilling of a less number of wells; 
the lessee further agrees to drill all necessary wells to offset the 
wells of others on adjoining land or deposits not the property of the 
United States and on adjoining land operated under Government 
lease at 5 per cent royalty. 

(c) Royalty and rents.—To pay the lessor in advance, beginning 
with the date of the execution of this lease, a rental of one dollar 
per acre per annum during the continuance hereof, the rental so 
paid for any one year to credited on the royalty for that year, 
together-with a royalty on all oil anH gas produced from the land 
leased herein (except oil or gas used for production purposes on said 
land or unavoidably lost), as follows: Five per centum (5%). 

Only wells which have a commercial production during at least 
part of the month shall be considered in ascertaining the average 
production above provided for; and the Secretary of the Interior 
shall determine what are commercially productive wells under this 
provision. 
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(3) On gas and casing-head gasoline: 

On gas, whether same shall be gas from which the casing-head 
gasoline has been extracted or otherwise, p per cent of the 
value thereof in the field where produced. 

On casing-head gasoline, 5 per cent of the valpe of the casing- 

16 head gasoline extracted from the gas produced and sold, 

computed on the basis provided for ip the operating 
regulations. i 

The value in the field where produced, of gas and casing-head 
gasoline, for royalty purposes, imless such gds or casing-head 
gasoline is disposed of under an approved sales contract or 
other method as provided in subdivision (d) of this section, 
shall be as fixed by the Secretary of the Interior. 

In cases where the gas produced and sold has a value both for 
casing-head gasoline content and as dry gas from which the 
casing-head gasoline has been extracted, tllen the royalties 
above provided shall be paid on both of sucih values. 

When paid in value, such royalties shall be due and payable 
monthly on the 15th of each calendar month following the calendar 
month in which produced, to the receiver of public moneys of the 
land district in which the land is situated; when paid in kind, such 
royalty oil shall be delivered in tanks provided by the lessee on the 
premises where produced, unless otherwise agreed t!o by the parties 
hereto, at such times as may be required by the lessor i Provided, That 
the lessee shall not be required to hold such royalty oil in storage 
longer than thirty days after the end of the calendar month in which 
said oil is produced: And provided further, That the said lessee 
shall be in no manner responsible or held liable for the loss or de¬ 
struction of such oil in storage from causes over whibh the lessee has 
no control; such royalties, whether in valub or kind, shall 

17 be subject to reduction whenever the average daily production 
of any oil well shall not exceed ten (10) barrels per day, if in 

the judgment of the lessor the wells can not be succbsstully operated 
upon the royalties fixed herein. 

(d) Sales contracts.—To file with the Secretary ! of the Interior 
copies of all sales contracts for the disposition of oil and gas pro¬ 
duced hereunder except for production purposes on the land leased, 
and in the event the United States shall elect to take its royalties in 
money instead of in oil or gas, not to sell or otherwise dispose of the 
products of the land leased except in accordance with a sales contract 
or other method first approved bv the Secretary of the Interior. 

(e) Monthly statements.—To furnish monthly statements in detail 
in such form as may be prescribed by the lessor, showing the amount, 
quality, and value of all oil and gas produced and saved during the 
]:)receding calendar month as the basis for computing the royalty due 
the lessor. The leased premises and all wells, improviements, machin- 
erv, and fixtures thereon or connected therewith anid all books and 
accounts of the lessee shall be open at all times for the inspection of 
any duly authorized officer of the department. 

(f) Plats and reports.—To furnish annually and at such times as 
the- Secretary shall require, in the manner and fonb prescribed by 
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the Secretary of the Interior, a plat showing all development work 
and improvements on the leased lands, and other related information, 
with a report as to all buildings, structures, or other works placed 
in or upon said leased lands, accompanied by a report in detail as to 
the stockholders, investment, depreciation, and cost of operation, 
together with a statement as to the amount and grade of oil 
18 and gas produced and sold, and the amount received therefor 
by operations hereunder. 

‘ (g) Log of wells.—To keep a log in the form prescribed by the 
Secretary of all the wells drilled by the lessee, showing the strata 
and character of the ground passed through by the drill, which log, 
or copy thereof, shall be furnished to said lessor on demand. 

(h) Diligence—Prevention of waste—Health and safety of work¬ 
men.—To exercise reasonable diligence in drilling and operating 
wells for the oil and ^as on the lands covered hereby, while such 
products can be secured in pajring quantities, unless consent to sus- 

£ nd operations temporarily is granted by the Secretary of the 
terior; to carry on all operations hereunder in a good and work¬ 
manlike manner in accordance with approved methods and prac¬ 
tice, having due regard for the prevention of waste of oil or gas 
developed on the land, or the entrance of water through wells 
drilled by the lessee to the oil sands or oil-bearing strata to the de¬ 
struction or injury of the oil deposits, the preservation and con¬ 
servation of the property for future productive operations, and to 
the health and safety of workmen and employees; to plug securely 
any well before abandoning the same so as to effectually shut off all 
water from the oil or gas bearing strata; not to drill any well within 
200 feet of any of the outer boundaries of the lands covered hereby, 
unless the adjoining lands have been patented or the title thereto 
otherwise vested in private owners; to conduct all mining, drilling, 
and related productive operations subject to the inspection of the 
lessor; to carry out at expense of the lessee all reasonable 
19 orders and requirements of lessor relative to prevention of 
waste, and preservation of the property and the health and 
safety of workmen, and on failure so to do the lessor shall have 
the right to enter on the property to repair damage or prevent 
waste at the lessee’s cost; to abide by and conform to regulations 
in force at the time the lease is granted covering the matters re¬ 
ferred to in this paragraph: Provided, That the lessee shall not 
be held responsible for delays or casualties occasioned by causes 
beyond lessee’s control. 

(i) Taxes and wages—^Freedom of purchase.—To pay, when due, 
all taxes lawfullv assessed and levied under the laws of the State 
upon improvements, oil, and gas produced from the lands hereunder, 
or other rights, property, or assets of the lessee; to accord all work¬ 
men and employees complete freedom of purchase, and to pay all 
wages due worlmen and employees at least twice each month in the 
lawful money of the United States. 

(j) Reserved deposits.—To comply with all statutory require¬ 
ments and regulations thereimder, if the lands embraced herein 
have been or shall hereafter be disposed of under the laws reserving 
to the United States the deposits of oil and gas therein, subject to 
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such conditions as are or may hereafter be provided by the laws 
reserving such oil or gas. 

(k) Assignment of lease.—Not to assign this lease or any interest 
therein, nor sublet any portion of the leased premises, except with 
the consent in writing of the Secretary of the Interior first had and 
obtained. 

(l) Deliver premises in cases of forfeiture.—Td deliver up the 
premises leased, with all permanent improvements thereon, in good 
order and condition in case of forfeiture of thi^ lease; but this 

shall not be construed to prevent the removal, alteration, or 

20 renewal of equipment and improvements in the ordinary 
course of operations. 

Sec. 3. The lessor expressly reserves: 

(a) Rights reserved—Easements and rights of way.—The right 
to permit for joint or several use easements or rights of way, in¬ 
cluding easements in tunnels upon, through, or in the lands leased, 
occupied, or used as may be necessary or appropriate to the working 
of the same or of other lands containing the deposits described in 
said act, and the treatment and shipment of products thereof by or 
under authority of the Government, its lessees oii permittees, and 
for other public purposes. 

(b) Disposition of surface.—The right to lease. Sell, or otherwise 

dispose of the surface of the lands embraced withiri this lease under 
existing law or laws hereafter enacted, in so far as said surface is 
not necessary for the use of the lessee in the extraction and removal 
of the oil and gas therein. l 

(c) Pipe lines to convey at reasonable rates.—The right to require 
the lessee, his assignees or beneficiar}”^, if owner or operator of, oT 
owner of a controlling interest in, any pipe line, or any company 
operating the same w&ch may be operated accessible to the oil de¬ 
rived from lands under such lease, to accept and convey at reason¬ 
able rates and without discrimination the oil of the Government or 
of any citizen or company, not the owner of any pipe line, operating 
a lease or purchasing oil or gas under the provisions of this act. 

(d) Monopoly and fair prices.—Full power and authority to 
carry out and enforce all the provisions of section 30 of the act to 
insure the sale of the production of such leased lands to the United 
States and to the public at reasonable prices, to prevent monopoly, 

and to safeguard the public welfare. 

21 (e) Helium.—Pursuant to section 1 of the act, the lessor 
reserves the right to take all helium from any gas produced 

under this lease, but the lessee shall not be required to extract and 
save the helium for the lessor; in case the lessor elects to take the 
helium, the lessee sliall deliver all gas containing | same, or portion 
thereof desired, to the lessor in the manner required by the lessor, 
for the extraction of the helium in such plant orj reduction works 
for that purpose as the lessor may provide, whereiupon the residue 
shall be returned to the lessee with no substantial; delay in the de¬ 
livery of gas produced from the well to the purchaiser thereof: Pro¬ 
vided, That the lessee shall not, as a result of the loperation in this 
section provided for, suffer a diminution of value! of the gas from 
which the helium has been extracted, or loss otherwise, for which 
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the lessee is not reasonably compensated, save for the valu** of the 
helium extracted; the lessor further reserves the ri^ht to erect, main¬ 
tain, and operate any and all reduction works and other equipment 
necessary for the extraction of helium on the premises leased. 

Sec. 4. Surrender and termination of lease.—The lessee may, on 
consent of the Secretarv of the Interior first had and obtained in 
writing, surrender and tei-minate this lease upon payment of all 
rents, royalties, and other obligations due and payable to the lessor, 
and upon payment of all wages and moneys due and payable to the 
workmen employed by the lessee, and upon a satisfactory showing 
to the Secretary that the public interest will not be impaired; but in 
no case shall such termination be effective until the lessee shall have 
made full provision for conservation and protection of the property; 
upon like consent had and obtained the lessee may surrender 

22 any legal subdivisions of the area included herein. 

Sec. 5. Purchase of materials, etc., on termination of 
lease.—^Upon the expiration of this lease, or the earlier termination 
thereof pui’suant to the last preceding section, the lessor or another 
lessee may, if the lessor shall so elect within six months from the 
termination of the lease, purchase all materials, tools, machinery, 
appliances, structures, and equipment placed in or upon the land by 
the lessee, and in use thereon as a necessary or useful part of an 
operating or producing plant, on the payment to the lessee of such 
sum as may be fixed as a reasonable price therefor by a board of 
three appraisers, one of whom shall be chosen by the lessor, one by 
the lessee, and the other by the two so chosen; pending such election 
all equipment shall remain in normal position. If the lessor, or 
another lessee, shall not, within six months, elect to purchase all or 
any part of such materials, tools, machinery, appliances, structures, 
and equipment, the lessee shall have the right at any time, within 
ninety days to remove from the premises all the materials, tools, ma¬ 
chinery, appliances, structures, and equipment which the lessor shall 
not have elected to purchase, save and except casing in wells and 
other equipment or apparatus necessary for the preservation of the 
well or wells. 

Sec. 6 . Judicial proceedings in case of default.—If the lessee shall 
fail to comply with the provisions of the act, or make default in the 
performance or observance of any of the terms, covenants, and stipu¬ 
lations hereof, or of the general regulations promulgated and in 
force at the date hereof, and such default shall continue after serv¬ 
ice of written notice thereof bv the lessor, then the lessor 

23 may institute appropriate judicial proceedings for the for¬ 
feiture and cancellation of this lease in accordance with the 

provisions of section 31 of said act; but this provision shall not be 
construed to prevent the exercise by the lessor of anj- legal or 
equitable remedy which the lessor might otherwise have. A waiver 
or any particular cause of forfeiture shall not prevent the cancella¬ 
tion and forfeiture of this lease for any other cause of forfeiture, or 
for the same cause occurring at any other time. 

Sec. 7. Heirs and successors in interest.—It is further covenanted 
and agreed that each obligation hereunder shall extend to and be 
binding upon, and every benefit hereof shall inure to the heirs, execu¬ 
tors, administrators, successors of, or assigns of the respective parties 
hereto. 
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Sec. 8 . Unlawful interest.—It is also further agreed that no Mem¬ 
ber of or Delegate to Congress, or Resident Commissioner, after his 
election or appointment, or either before or after he has qualified, 
and during his continuance in office, and that no officer, agent, or 
employee of the Department of the Interior, shall be admitted to 
any share or part in this lease or derive any benefit!that may arise 
therefrom: and the provisions of section 3741 of the Revised Stat¬ 
utes of the United States, and sections 114. 115, and f 16 of the Codi¬ 
fication of the Fenel Laws of the United States, approved March 4, 
1919 (35 Stat. 1109), relating to contracts, enter iiito and form a 
part of this lease so far as the same may be applicable. 

In witness Avhereof— ! 

The United States of IAmerica, 

By (Signed) E. C. Finney, 

First Assistant Secretary of the Interior. 

(Signed) Feed W. Klindt. i 

Witness to signature of Fred W. IQindt— i 

(Signed) Paul R. Gkeever. 

24 Exhibit B ! 

DEPARTMENT OF THE INTEKIOE, GENERAL LANJ) OFFICE 

Serial Cheyenne 044333 (b) | 

Lease of oil and gas lands under the act of Febiiuary 25, 1920 

i 

This indenture of lease entered into, in triplicate!, as of the 10th 
day of September, 1928, by and between the United States of 
America, party of the first part, hereinafter called t}ie lessor, acting 
in this behalf W the Secretary of the Interior, and Fred W. Klindt, 
Powell, Wyoming, party of the second part, hereiiiafter called the 
lessee, under, pursuant, and subject to the terms arid provisions of 
the act of Congress, approved February 25, 1920 (Public, No. 146), 
entitled “An act to promote the mining of coal, phosphate, oil, oil 
shale, gas, aird sodium on the public domain,” hereinafter referred 
to as the act, which is made a part hereof, witnessethi: 

Sec. 1 . Purposes.—That the lessor in consideratibn of rents and 
royalties to be paid, and the covenants to be observed as herein set 
forth, does hereby grant and lease to the lessee the exclusive right 
and privilege to drill for, mine, extract, remove, arid dispose of all 
the oil and gas deposits in or under the following described tract of 
land situated in the county of Park and more particularly described 
as follows: Lots 3, 4, 5, G. and 7, SE. I /4 NW. i/4, E. i/> SW. i /4 

25 sec. 6, lot 5, S. Yz SE. i/4 sec. 7, T. 51 N., R. 100 W., 6th P. M., 
Wyoming, containing 424.50 acres, more or lefes, together with 

the right to construct and maintain thereupon all V-orks, buildings, 
plants, _ waterways, roads, telegraph or telephone lines, pipe lines, 
reservoirs, tanks, pumping stations, or other structures necessary to 
the full enjo 3 ’ment thereof, for a period of twenty l(20) years, with 
the preferential right in the lessee to renew this leajse for successive 
periods of ten (10) years, upon such reasonable ternjs and conditions 
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as may be prescribed by the lessor, unless otherwise provided by law 
at the time of the expiration of such periods. 

Sec. 2. In consideration of the foregoing the lessee hereby agrees: 

(a) Bond.—To furnish a bond with approved corporate surety in 
the penal sum of $5,000, conditioned upon compliance with the terms 
of the lease. 

(b) Wells.—^To maintain in a state of production wells equal in 
number to the number of the now existing producing wells on the 
leased land until the oil deposits are exhausted or until the proven 
territory has been drilled, and in case such existing wells are less 
than the number of 40-acre tracts or lots embraced in the lease, to 
proceed with reasonable diligence within three months of delivery 
hereof to install on the leased land a standard or other efficient drill¬ 
ing outfit and equipment, and to commence drilling at least one well 
and to continue such drilling with reasonable diligence to production 
or to a point where the well is demonstrated unsuccessful, and there¬ 
after to continue drilling with reasonable diligence at least one 

25 well at a time until the lessee shall have drilled producing 
wells which, with any j^roducing wells now on the land, equal 
in number the number of 4d-acre tracts or lots embraced in the leased 
premises, unless the lessor shall for any reason deemed sufficient con¬ 
sent in writing to the drilling of a less number of wells; the lessee 
further agrees to drill all necessary wells to offset the wells of others 
on adjoining land or deposits not the property of the United States 
and on adjoining land operated under Government lease at 5 per cent 
rovaltv. 

(c) Royalty and rents.—To pay the lessor in advance, beginning 
with the date of the execution of this lease, a rental of one dollar 
per acre per annum during the continuance hereof, the rental so paid 
for any one year to be credited on the royalty for that year, together 
with a royalty on all oil and gas produced from the land leased 
herein (except oil or gas used for production purposes on said 
land or unavoidably lost), as follows: 

(1) For all oil produced of 30° Baume or over: 

Per cent 

On that i>ortioii of the average production per well not excoedinj: 20 


baiTels per day for the calendar month_ 12^ 

On that portion of the avera.sre production i)er well of more than 20 
barrels ami not mure than 50 barrels per day for the calendar mouth_16% 


On that ijortioii of the averaj^e production per well of more than 50 
barrels and not more than 100 barrels per day for the calendar month. 20 
On that portion of the averai^e production i)er well of more than 100 
barrels and not more than 200 barrels per day for the calendar month. 25 
On that portion of the averaj^e production per well of more than 


27 200 barrels per day for the calendar month_ 33% 

(2) For all oil produced of less than 30° Baume: 

Per cent 

On that p(>rtion of the average i)ro(luction per well not exceeding 20 

barrels per day for the calendar month_ 12% 

On that portion of the average production per well of more than 20 


barrels and not more than 50 barrels per day for the calendar month. 143-4 
On that portion of the average production per well of more than 50 
barrels and not more than 100 baixels ^r day for the calendar month. 16% 
On that portion of the average production per well of more than 100 
barrels and not more than 200 barrels per day for the calendar month- 20 
On that portion of the average production per well of more than 200 
barrels per day for the calendar month_ 25 
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Only wells which have a commercial production faring at least 
part of the month shall be considered in ascertaining the average 
production above provided for; and the Secretary pf the Interior 
shall determine what are commercially productive wells under this 
provision. i 

(3) On gas and casing-head gasoline: 

On gas, whether same shall be gas from which the casing-head 
gasoline has been extracted or otherwise; 12^/2 per cent of 
the value thereof in the field where produced where the aver¬ 
age production per day for the calendar njonth from the 
land leased is less than 3,000,000 cubic feet, arid 16% per cent 
where the average daily production of 3,000,000 cubic feet- 
or over. | 

On casing-head gasoline, 16% per cent of th^ value of the 
casing-head gasoline extracted from the ga^ produced and 
sold, computed on the basis provided for ip the operating 

28 regulations, | 

The value in the field where produced, of g^s and casing¬ 
head gasoline, for royalty purposes, unless such gas or 
casing-head gasoline is disposed of under an I approved sales 
contract or other method as provided in subdivision (d) of 
this section, shall be as fixed by the Secretary lof the Interior. 
In cases where the gas produced and sold has a| value both for 
casing-head gasoline content and as dry gas from which the 
casing-head gasoline has been extracted, thqn the royalties 
above provided shall be paid on both of sucl^ values. 

When paid in value, such royalties shall be due and payable 
monthlv on the 15th of each calendar month following the calendar 
month in which produced, to the receiver of public I moneys of the 
land district in which the land is situated; when paip in kind, such, 
royalty oil shall be delivered in tanks provided by the lessee on the 
premises where produced, unless otherwise agreed to! by the parties 
hereto, at such times as may be required by the lessor: Provided, 
That the lessee shall not be required to hold such i royalty oil in 
storage longer than thirty days after the end of the (Calendar month 
in which said oil is produced: And provided furtheri That the said 
lessee shall be in no manner responsible or held liable! for the loss or 
destruction of such oil in storage from causes over Which the lessee 
has no control; such royalties, whether in value or| kind, shall be 
subject to reduction whenever the average daily production of any 
oil well shall not exceed ten (10) barrels per day, if i0 the judgment 
of the lessor the wells cannot be successfully operated upon the 
royalties fixed herein. 

(d) Sales contracts.—To file with the Secretary bf the Interior 
copies of all sales contracts for the disposition of oil and gas pro¬ 
duced hereunder except for production purposes on the land 

29 leased, and in the event the United States shall pled to take its 
royalties in money instead of in oil or gas, not to sell or other¬ 
wise dispose of the products of the land leased except in accordance 
with a sales contract or other method first approved by the Secretary 
of the Interior. 

43223—29-3 I 
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(e) Monthly statements,—To furnish monthly statements in de¬ 
tail in such form as may be prescribed by the lessor, showing the 
amount, quality, and value of ail oil and gas produced and saved 
during the preceding calendar month as the basis for computing the 
royalty due the lessor. The leased premises and all wells, improve¬ 
ments, machinery, and fixtures thereon or connected therewith and 
all boolcs and accounts of the lessee shall be open at all times for the 
inspection of any duly authorized officer of the department, 

(f) Plats and reports.—To furnish annually and at such times as 
the Secretary shall require, in the manner and form prescribed by 
the Secretary of the Interior, a plat showing all development woi’k 
and improvements on the leased lands, and other related information, 
with a report as to all buildings, structures, or other works placed in 
or upon said leased lands, accompanied by a report in detail as to 
the stockholders, investment, depreciation, and cost of operation, to¬ 
gether with a statement as to the amount and grade of oil and gas 
produced and sold, and the amount received therefor by operations 
hereunder. 

(g) Log of wells,—To keep a log in the form prescribed by the 
Secretary of all the wells drilled by the lessee, showing the strata and 
character of the ground passed through by the drill, which log, or 
copy thereof, shall be furnished to said lessor on demand, 

(h) Diligence—Prevention of waste—Health and safety of 

30 workmen.—To exercise reasonable diligence in drilling and 

operating wells for the oil and gas on the lands covered 
hereby, while such products can be secured in paying quantities, un¬ 
less consent to suspend operations temporarily is granted by the Sec¬ 
retary of the Interior; to carry on all operations hereunder in a good 
and workmanlike manner in accordance with aq^proved methods and 
practice, having due regard for the prevention of waste of oil or gas 
developed on the land, or the entrance of water through wells drilled 
by the lessee to the oil sands or oil-bearing strata to the destruction 
or injury of the oil deposits, the preservation and conservation of 
the property for future productive operations, and to the health and 
safety of workmen and employees; to plug securely any well before 
abandoning the same so as to effectually shut off all water from the 
oil or gas bearilig strata; not to drill any well within 200 feet of any 
of the outer boundaries of the lands covered hereby, unless the ad¬ 
joining lands have been patented or the title thereto otherwise vested 
in private owners; to conduct ail mining, drilling, and related pro¬ 
ductive operations subject to the inspection of tbe lessor; to carry 
out at expense of the lessee all reasonable orders and requirements 
of lessor relative to prevention of waste, and preservation of the 
property and the health and safety of workmen, and on failure so to 
do the lessor shall have the right to enter on the property to repair 
damage or prevent waste at the lessee’s cost; to abide by and con¬ 
form to regulations in force at the time the lease is granted covering 
the matters referred to in this paragraph: Provid^d^ That the lessee 
:shall not be held responsible for delay’s or casualties occasioned by 
causes beyond lessee’s control. 

(i) Taxes and wages—Freedom of purchase.—To pay when 
due, ail taxes lawfully assessed and levied under the laws of 
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the State upon improvements, oil, and gas produced irom the lands 
hereunder, or other rights, property, or assets of the lessee; to accord 
all workmen and employees complete freedom of purchase, and to 
pay all wages due workmen and employees at least twijee each month 
in the lawful mone}" of the United States. i 

(j) Keserved deposits.—To comply with all statutory require¬ 
ments and regulations thereunder, if the lands embraced herein have 
been or shall hereafter be disposed of under the laws reserving to the 
United States the deposits of oil and gas therein, subject to such 
conditions as are or may hereafter be provided by the Jaws reserving 
such oil or gas. 

(k) Assignment of lease.—Xot to assign this lease pr any interest 
therein, nor sublet any portion of the leased j^remises, except with 
the consent in writing of the Secretary of the Interior fi"st had and 
obtained. 

(l) Deliver preinises in cases of forfeiture.—To deliver up the 
premises leased, with all permanent improvements thpreon, in good 
order and condition in case of forfeiture of this lease ^ but this shall 
not be construed to prevent the removal, alteration, or I’enewal of 
equipment and improvements in the ordinary course of operations. 

Sec. 3. The lessor exjDressly reserves: 

(a) Rights reserved—Easements and rights of way.—The right to 
permit for joint or several use easements or rights of way, including 
easements in tunnels upon, through, or in the lands leased, occupied, 
or used as may be necessary or appropriate to the working 
32 of the same or of other lands containing the deposits described 
in said act. and the treatment and shipment of products thereof 
by or under authority of the Government, its lessees |or permittees, 
and for other public purposes. 

_(b) Disposition of surface.—The right to lease, ^ell, or other¬ 
wise dispose of the surface of the lands embraced wijhin this lease 
under existing lav.- or laws hereafter enacted, in so far as said sur¬ 
face is not necessary for the use of the lessee in the extraction and 
removal of the oil and gas therein. 

I 

(c) Pipe lines to convey at reasonable rates.—The rjght to require 
the lessee, his assignees, or beneficiary, if owner or operator of, or 
owner of a controlling interest in, any pipe line, or any company 
operating the same which may be operated accessible to the oil 
derived from lands under such lease, to accept and convey at reason¬ 
able rates and without discrimination the oil of the Govjernment or of 
any citizen or company, not the owner of any pipe line, operating a 
lease or purchasing oil or gas under the provisions of this act. 

(d) Monopoly and fair prices.—Full power and authority to 
carry out and enforce all the provisions of section 30 of the act to 
insure the sale of the production of such leased lands to the United 
States and to the public at reasonable prices, to prevent monopoly, 
and to safeguard the public welfare. 

(e) Helium.—Pursuant to section 1 of the act, the lessor reserves 
the right to take all helium from any gas produced under this lease, 
but the lessee shall not be required to extract and save the helium 
for the lessor; in case the lessor elects to take the helijim, the lessee 
shall deliver all gas containing same, or portion thereiof desired, to 
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the lessor in the manner required by the lessor, for the extraction of 
the helium in such plant or reduction works for that purpose 

33 as the lessor may provide, whei’eupon the residue shall be 
returned to the lessee with no substantial delay in the delivery 

of gas produced from the well to the purchaser thereof: Provided, 
That the lessee shall not, as a result of the operation in this section 
provided for, suffer a diminution of value of the gas from which 
the helium has been extracted, or loss otherwise, for which the lessee 
is not reasonably compensated, save for the value of the helium 
extracted; the lessor further reserves the right to erect, maintain, 
and operate any and all reduction works and other equipment neces¬ 
sary for the extraction of helium on the premises leasecl. 

Sec. 4. Surrender and termination of lease.—The lessee may, on 
consent of the Secretary of the Interior first had and obtained in 
writing, surrender and tei’minate this lease upon payment of all 
rents, royalties, and ether obligations due and payable to the lessor, 
and upon payment of all wages and moneys due and payable to the 
workmen employed by the lessee, and upon a satisfactory showing 
to the Secretary that the public interest will not be impaired; but 
in no case shall such termination be effective until the lessee shall 
have made full provision for conservation and protection of the 
property; upon like consent had and obtained the lessee may sur¬ 
render any legal subdivisions of the area included herein. 

Sec. 5. Purchase of materials, etc., on termination of lease.—Upon 
the expiration of this lease, or the earlier termination thereof pur¬ 
suant to the last preceding section, the lessor or another lessee may, 
if the lessor shall so elect within six months from the termination 
of the lease, purchase all materials, tools, machinery, appliances, 
structures, and equipment placed in or upon the land by the 

34 lessee, and in use thereon as a necessary or useful part of an 
operating or producing plant, on the payment to the lessee 

of such sum as may be fixed as a reasonable price therefor by a board 
of three appraisers, one of whom shall be chosen by the lessor, one 
by the lessee, and the other by the two so chosen; pending such elec¬ 
tion all equipment shall remain in normal position. If the lessor, 
or another lessee, shall not, within six months, elect to purchase all 
or any part of such materials, tools, machinery, appliances, struc¬ 
tures, and equipment, the lessee shall have the right at any time, 
within ninety days, to remove from the premises all the materials, 
tools, machinery, appliances, structures, and equipment which the 
lessor shall not have elected to purchase, save and except casing in 
wells and other equipment or apparatus necessary for the preser¬ 
vation of the well or wells. 

Sec. 6. Judicial proceedings in case of default.—If the lessee 
shall fail to comply with the provisions of the act, or make default 
in the pei-formance or observance of any of the terms, covenants, 
and stipulations hereof, or of the general regulations promulgated 
and in Wee at the date hereof, and such default shall continue after 
service of written notice thereof by the lessor, then the lessor may 
institute appropriate judicial proceedings for the forfeiture and 
cancellation of this lease in accordance with the provisions of sec¬ 
tion 31 of said act; but this provision shall not be construed to pre¬ 
vent the exercise by the lessor of any legal or equitable remedy 
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which the lessor might otherwise have. A waiver of any particular 
cause of forfeiture shall not prevent the cancellation ^nd forfeiture 
of this lease for any other cause of forfeiture, or for the same cause 
occurring at any other time. 

35 Sec. 7. Heirs and successors in interest.—It ik further cov¬ 
enanted and agreed that each obligation hereunder shall ex¬ 
tend to and be binding upon, and every benefit hereof shall inure 
to, the heirs, executors, administrators, successoi's of,|or assigns of 
the respective parties hereto. 

Sec. 8. Unlawful interest.—It is also further agreed jthat no Mem¬ 
ber of or Delegate to Congress, or Resident Commissioner, after his 
election or appointment, or either before or after he;has qualified, 
and during his continuance in office, and that no officer,| agent, or em¬ 
ployee of the Department of the Interior, shall be admitted to any 
share or part in this lease or derive any benefit that may arise there¬ 
from: and the provisions of section 3741 of the Revised Statutes of 
the United States, and sections 114, 115, and 116 of the Codification 
of the Penel Laws of the United States approved March 4, 1919 (35 
Stat. 1109), relating to contracts, enter into and form a part of this 
lease so far as the same may be applicable. 

In witness whereof— 

The United States of America, 

By (Signed) E. C. Finney, ; 

First Assistant Secretary of tfic Interior. 

(Signed) Fred W. Klindt. 

Witness to signature of Fred W. Klindt— 

(Signed) Paue R. Greever. 

36 ExUUt C I 

i 

operating agreement or prospecting permJt 

i 

This agreement made and entered into this 7th day qf June, 1926, 
by and between Fred W. Klindt, of Powell, Wyoming^ party of the 
first part, hereinafter called the permittee, and W. Q, Taylor, of 
Cody, Wyoming, party of the second part, hereinafter called the 
operator, -witnesseth: | 

For and in consideration of the sum of one dollar ($1.00) to the 
permittee in hand, paid by the operator, receipt whereof is hereby 
acknowledged, and other good and valuable consideration, it is 
mutually covenanted and agreed between the parties hereto: 

1. The permittee hereby warrants that he (or his predecessor in 
interest) is the permittee in, or the prior applicant fpr an oil and 
gas prospecting permit under the act of Congress approved Febru¬ 
ary 25, 1920, application therefor bearing serial number Lander 
013117, and that said prospecting permit does, or if not yet issued, 
will, then and if issued, inure to the sole and absolute benefit of the 
I>ermittee and his associates and will not be subject to any royalty, 
rental, financial burden, or other condition or obligatiop of any kind 
other than those imposed by the United States of Anlerica by jiaw 
or regulation, or the terms of said permit; except ais hereinafter 

set out. i 

■ 

i 

I 

I 

j 

I 

1 
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Said permit was issued on the 4th day of June, 1S25, and covers 
the following described lands: 

Lots 3, 4, 5, 6, and 7. SE. NW. i/i, E. y> SW. sec. 6; NE. % 
W. H (lot 5), N. 1/2 XE. 1/4, SE. y. NE. 14 S. 1/2 SE. NE. 14 

SE. sec. 7, township 51 N., E. 100 W., 6th P. M., Wyoming, 

37 containing 584.50 acres. 

2. The permittee hereby gives and grants unto the operator 
the exclusive ri^t of possession of the lots 3, 4, 5, 6, and 7, SE. 1/4 
NW. y^, E. Va SW. sec. 6; NE. % NAY. % (lot 5), N. 1/2 NE. 14, 
SE. 14 A4rS. % SE. 14, NE. % SE. y^ sec. 7. township 51, N., 
range 100 AY., 6th P. M., AA'yoming, containing 584.50 acres; together 
with full right and lawful authority to enter on said land, and ex- 
plore and drill the same for the discovery, abstraction, saving, storing, 
transportation, and marketing therefrom of oil, gas, gasoline, and 
kindred substances under the terms of said prospecting permit, and 
the laws and regulations thereto appertaining, and with the full 
rights of a permittee and lessee therein, for the full term of said 
prospecting permit, when and if issued, and any and all extensions 
or renewals thereof, and for the further term of any and all gas and 
oil leases hereafter issued by the United States under the terms of 
said permit and the law and regulations thereto appertaining, and 
any and all extensions and renewals thereto. 

3. The operator agrees to commence the actual drilling of a well 
on some part of the land hereby granted at a site selected with ade¬ 
quate drilling equipment within one hundred and twenty (120} days 
from the date of this agreement and thereafter prosecute said drill¬ 
ing operations with the measure of diligence required by the De¬ 
partment of the Interior until oil or gas or other kindred substance 
is discovered in paying quantities, or until the operator becomes 
satisfied that said lands are barren of oil or gas in paying quantities. 
If said operator shall fail to move his drilling rig and equipment 
from the premises hereinbefore described, within one hundred 

twenty (120) days as above set forth, then this contract 

38 shall become null and void. The permittee agrees to apply 
for such extension of time within which to commence or prose¬ 
cute drilling under the terms of said permit as the operator shall 
deem necessary or proper. Any extension of time within which to 
commence or prosecute drilling, granted by the Department of the 
Interior, under said prospecting permit, shall be deemed to be an 
extension of an equal amount of time of the obligation of the oper¬ 
ator under this paragraph. If other lands are included in said pros¬ 
pecting permit than there is hereby granted to the operator, and if 
test will be commenced and prosecuted on such other land with the 
measure of diligence in this paragraph set forth, then such drilling 
shall be deemed to be a compliance with operator’s obligation in this 
paragraph set forth. 

4, If the operator shall fail to perform the obligatoin in para¬ 
graph numbered 3 hereof, the rights of the operator in sai^I land 
under this agreement mav be absolutely terminated forthwith bv and 
at the election of the permittee by written declaration served on the 
operator, which shall be deemed to instantly terminate the agree¬ 
ment, provided, however, that if the permittee, apply or consent to 
application to the Department of the Interior for an extension of 
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time to commence or prosecute drilling, the same shall be deemed a 
waiver of permittee’s right to terminate this agreement on account 
of existing defaults in respect to this obligation. 

0. If the oil or gas or any kindred substance be discovered on any 
part of the land embraced in said permit, either by the! operator or 
others, then at the request of the operator, the permittee agrees to 
apply to the Department of the Interior for oil and gas leases 

39 covering all acreage hereby granted, or such part thereof as 
the operator may desire. The operator shall have the right to 

select the acreage to be included in an application for lefase for one- 
fourth (i/i) of the permit area upon the five (5%) per cent Govern¬ 
ment royalty as provided by law. The permittee agrqes to assigJT 
the said Government lease or leases covering the acreage hereby 
granted, to the operator, or such responsible and quhlitied party 
as operator may designate, subject to the approval of the Depart¬ 
ment of the Interior; and reserve to the permittee. However, the 
rents and royalties hereinafter provided for. 

6. The operator agrees to keep and perform the terms and con¬ 
ditions of the aforesaid prospecting permit and aforesaid Govern¬ 
ment leases, so far as the same apply to the acreage hereby granted 
to the operator, so as to protect the interest of the permijttee therein, 
subject, however, to the right of surrender herein set forth; and the 
operator further agrees to assume all expenses that may be attendant 
upon the application for any extensions of said permit that he may 
desire and/or upon the application for any lease or leasts thereto. ^ 

7. The operator agrees to pay all Government rentals and royalties 
reserved in said leases for oil and gas produced, saved, aijid marketed 
from the lands hereby granted, but none other. The operator also 
agrees to jjay all rentals and royalties to any predecessor in interest 
of said permittee who may have lawfully reserved the same, pro¬ 
vided said interest is lierein specifically .set out, but ndt otherwise, 
the operator in addition thereto, agrees to pay the permittee in cash, 
free and clear of ail charges, the value at the field market price at 
the time of the production and seven and a half (71/2%) per cent 
of all the crude oil produced, saved, and marketed froiii any of the 

lands hereby granted to the operator and seven! and a half 

40 (7^2%) per cent of all the gas produced, saved, ahd marketed 
from any of the lands hereby granted to the operator where 

the Government royalty under the terms of the Goverr ment leases 
relating to said land shall not exceed five (5%) per c'mt. In de¬ 
termining the value of the gas, for the purpose of thisi paragraph, 
consideration shall be given to the value of the gasoline content 
thereof in its natural state, and there shall be no separate royalty on 
the gas production therefrom. 

8. In all cases where the Government royalty on production from 

said lands or any portion thereof shall exceed five {oYc) per cent, 
then the royalty of the permittee herein shall be the value of two and 
a half (21/:.%) per cent of the crude oil and two and a Half (2i^%) 
per cent of said gas, free and clear of all charges; provided that the 
permittee shall have the option to take the royalty provided for in 
paragraph 7, and/or 8, hereof in kind. ! 

9. All payments due hereunder to the permittee shall He made by 
check of operator, mailed postage prepaid, on or before tHe 20th day 
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of each month, for payments due the permittee for the minerals 
produced during the preceding calendar month, and shall be ad¬ 
dressed to the above address of the permittee, or deposited to his 
credit in the First National Bank of Powell. Wyoming, and the 
permittee hereby makes and concedes said bank or its successors as 
agent to accept all payments due hereunder. No assignment of any 
royalty interest of the permittee hereunder, shall be effective except 
that the same be in writing and unless and until said original 
instrument of assignment shall be filed at the office of the operator. 

10. Except where hereinabove otherwise expressly provided, 

41 the permittee shall have no right to declare the operator’s 
interest in this contract or in the lands embraced herein to be 

forfeited on account of any breach or default of the conditions hereof 
or of the conditions of said prospecting permit or of said leases, 
express or implied, unless the said permittee shall promptly notify 
the operator in writing of the existing or precise default or breach 
within thirty days from and after the date of service of said notice. 

11 . The operator shall have the right and privilege at any time 
when not in default to surrender or assign tnis agreement to the 
permittee and thereupon all payments and liabilities of the operator 
hereunder, shall cease, and this agreement shall become void, and 
likewise the operator may surrender any part of said lands and 
terminate operator’s obligation as to such land without terminating 
this agreement as to the remaining land. If the permittee shall not, 
upon ten days’ notice, elect to take such surrender or assignment, the 
operator may forthwith surrender this agreement in whole or in 
part to the predecessor in interest, if any, of said permittee, or to the 
United States of America. 

12 . The permittee agrees and declares that the down-payment or 
bonus received by permittee at the time of the execution and de¬ 
livery of this agreement for a good, valid, and substantial considera¬ 
tion and sufficient in all respects to support each and every covenant 
herein. The parties hereto shall pay the taxes on the production of 
their respective interest in such production or the value thereof. 
The operator agrees to save and keep the permittee harmless for and 
on account of any damages caused by the operations of the operator, 
to any surface, entryman or lawful occupant of any of the lands 

which are the subject of this agreement, upon such land as 

42 the operator shall operate hereunder. Upon the termination 
for any cause of this agreement, the permittee agrees that the 

operator may remove operator’s tools, appliances, structures, and all 
personal property from the lands herein described, within a reason¬ 
able time thereafter. It is expressly agreed that the right and title 
to all of the oil or gas or other mineral content produced from said 
lands shall be the operator’s herein, except as to any oil or gas re¬ 
served as royalty in kind by the United States of America, or by any 
predecessor in interest of the permittee whose interest may be here¬ 
inafter set out. 

13. Except as hereinbefore set forth, this agreement shall inure 
to the benefit of and be binding upon the heirs, executors, admin¬ 
istrators, successors, and assignees of the parties hereunto. 
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In witnesis whereof, the parties hereto, have set theiil* hands and 
seals and all parties corporate hereto have caused these! presents to 
be executed by their officers thereunto authorized, and their cor¬ 
porate seals thereto affixed, the day and year above set forth. 

Fred W. KjIindt, 

Party of the Pirst Pcurt, 
W. O. Taylop, 

Party of the Seopni Part. 

Witness— 

S. A. Nelson. 

A, N. Kobe. 

(Acknowledgement) I 

43 Exhibit D \ 

agreement I 

This agreement, made and entered into this 21st day of April, 
A. D. 1928, by and between Cody Petroleum Companyj, a corpora¬ 
tion, organized and existing under and by virtue of the | laws of the 
State of Wyoming, with its principal place of businep at Cody, 
Wyoming, hereinafter referred to as the party of the fitst part, and 
The Texas Company, a corporation organized and existing under 
and by virtue of the laws or the State of Delaware, with its prin¬ 
cipal place of business at New York City, New York,; hereinafter 
referred to as the party of the second part; witnesseth: 

That whereas the party of the first part is the owner and holder 
of that certain oil and gas permit, issued by the United States of 
America to Fred L. Klindt, oil and gas permit Lander 013117, in 
so far as the same affects and pertains to lots four ( 4 ), five (5), 
six ( 6 ), and seven (7); east half of the southwest quarter (E, % 
SW. %) of section six (6); northeast quarter of the northwest 
quarter (NE. NW. %); northwest quarter of the northeast 
quarter (NW. % NE. %); and the east half of the east half (E. ^ 
E. of section seven (7), all in township fifty-one (5il) north of 
range one hundred ( 100 ) west of the sixth principal meridian, in 
Park County, State of Wyoming; said above-described lands are 
located in what is known as the “ Oregon Basin oil fields of Wyom¬ 
ing; and j 

v^ereas the party of the first part is engaged in the! business of 
developing, producing, and selling the crude petroleum from the 
above-described lands, and has completed an oil well located 

44 on the northeast quarter of the northwest quarter (NE. % 
NW. %) of said section seven (7), and is now completing a 

second well on said last above described forty acres of land; and 
Whereas, the party of the second part is desirous of obtaining 
an agreement from the party of the first part, for the purchase of 
the crude petroleum produced and saved from said lands, upon the 
terms and conditions hereinafter set forth; 

Now, therefore, in consideration of the premises and the sum of 
one doUar ($ 1 . 00 ) in hand paid by the said party of; the second 
part to the party of the first part, the receipt of which is hereby 
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acknowledged, the party , of the first part hereby agrees to sell 
to the said party of the second part, and party of the second part 
agrees to purchase from the party of the first part, not less than 
one thousand (1,000) barrels of crude petroleum per day, nor more 
than two thousand (2,000) barrels of crude petroleum per day, for 
a period of five (5) years from the date of this agreement, at a 
price of fifty-three cents (530) per barrel at the oil well or wells 
of the party of the second part, upon the lands hereinabove de¬ 
scribed, with the understanding that in the event the party of the 
second part shall at any time desire to purchase more than one 
thousand (1,000) barrels per day of crude petroleum from the 
party of the first part, it snail give the party of the first part, at 
least sixty (60) days notice of said increase over and above the one 
thousand (1,000) barrels, specifying the additional quantity it elects 
to purchase, up to the said total of not more than two thousand 
(2,000) barrels per day; 

That payment shall be made by the party of the second part to 
the party of the first part on or before the 2dth day of each calendar 
month for the net quantity of oil delivered to it by the party of the 
first part during the preceding calendar month, said net quantity 
to be determined by deducting from the gross quantity delivered all 
water, sand, and other foreign substances contained tnerein and by 
temperature correction to 60° Fahrenheit; also that all oil deliv¬ 
ered by the party of the first part to the party of the second part, 
under said agreement, shall be free and clear from water, sand, and 
other foreign substances and shall in all respects conform to the 
pipe-line remilations for the transportation of oil, as established or 
promulgated by the proper authorities of the State of Wyoming; 
and also that said oil shall be delivered by the party of the first 
part for the account of the party of the second part, to the Illinois 
Pipeline Company, or any other pipe-line company serving said 
land, designated by the said party of the second part at such times 
and in such quantities as second party may require. 

If the production at any time shall be less than one thousand 
(1,000) barrels per day, the party of the second part shall have the 
right, at its option, to demand and receive the quantity then being 
produced but not more, and shall also have the right from date to 
receive all of first party’s production not to exceed two thousand 
(2,000) barrels per day, save and except two hundred (200) barrels 
per day under contract to Kussell Refining Company of Butte, 
Montana, which said contract expires on or before October 21, 1928; 
deliveries under this contract to start May 1,1928. 

If the party of the second part shall at any time or from time to 
time accept oil in quantities less than the minimum or more than the 
maximum above specified or which does not meet the above 
46 specifications, such acceptance shall not be a waiver of its 
right to thereafter demand deliveries in strict accordance with 
the terms of said agreement. 

It is further agreed and understood that this agreement shall 
extend to and bind the successors and assigns of the respective parties 
hereto. 
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In witness whereof, the parties hereto have caused these presents 
to be executed by their duly authorized officers, the day and year in 
this agreement and option, first above written. 

Cody Petroleum Company (a Corporation), 
By (Signed) J. N. Thelen, Vice President. 

Vic^ President. 

And-, Party of the First Part. 

The Texas Company, 

By (Signed) Louis B. O’Neil. 

17 Exhibit E i 

(Address only the Commissioner of the General Land Office) 

United States Department of the Interior, 

General Land Office, 

Washington., November 9,1928. 

I 

In reply please refer to Cheyenne 044333 “ N ” LLS. 

j 

Oil and gas. Recommending disapproval of sales contracts. 

Record transmitted through Geological Surrey 

1 

The Secretary of the Interior. | 

Sir: An agreement entered into April 21, 1928, Ijy the Cody 
Petroleum Company and The Texas Company, providirig for the sale 
to the latter company of not less than 1,000 barrels, npr more than 
2,000 barrels of crude oil per day for five years from the date of the 
agreement at 53 cents per barrel at the oil well or yells on land 
included in oil and gas leases Cheyenne 044333 (a) and (b) has been 
filed under section 2 (d) of the leases. 

An agreement dated May 24, 1928, has also been fil^d under sec¬ 
tion 2 (d) of the said leases providing for the sale jby the Cody 
Petroleum Company to the Russell Oil Company of 200; barrels of oil 
per day for a period of eight months, from June 15, 19^8, at 60 cents 
per barrel at the well or wells, or 75 cents per barrel f. o. b. cars, Cody, 
Wyoming. It is provided in this contract that up to June 15, 1928, 
the price of the oil shall be 50 cents per barrel at the well or wells and 
65 cents per barrel f. o. b. cars Cody, Wyoming. 

48 The record shows that the Cody Petroleum Company is the 
operator for the lessee, Fred W. Klindt, and that the said com¬ 
pany was found qualified to hold the interest of 85 per cent in the (a) 
lease and 72^/^ per cent in the (b) lease at the time of issuing the 
leases. 

Under dates of July 20 and 30, 1928, the Geological Survey 
recommended that the sales contracts be rejected on apcount of the 
price fixed in the contracts. | 

The land involved in these contracts is located ih the Oregon 
Basin field. 
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Under date of July 12, 1928, you approved the following recom¬ 
mendations of the Geological Survey: 

“(1) 85 cents a barrel be fixed as the minimum price basis 
on which settlements shall be made for rovalty oil produced in the 
Oregon Basin field, a higher price to be made the basis of settlements, 
if and when obtainable. 

“(2) Only such sales contracts for oil produced in the Oregon 
Basin field shall be approved as provided for a price basis of not 
less than 85 cents a barrel.” 

In view of the above, it is respectfully recommended that both 
sales contracts be disapproved. 

Very respectfully, 

(Signed) William Spry, 

C onvrrmsioner. 

I concur: 

(Signed) Geo. Otis Smith, 

Director Geological Survey. 

November 27,1928. 

Approved: You are hereby directed to notify all parties in interest 
hereof and to further notify and order the Cody Petroleum Company, 
the Russell Oil Company, and the Texas Company to cease the deliv¬ 
ery and receipt of any oil under said contracts, or any other 
49 contracts or arrangements, at a price less than 85 cents per 
barrel at the well or wells, under contracts or arrangement to 
be first approved by the Secretary of the Interior. 

(Signed) E. C. Finney, 

First Assistant Secretary 

11 -6-FJ. 


Memorandv/rn 

December 4, 1928. 

Spa to ans. to Roy O. West, as Secretary of Interior, issued. 
Served personally 12/4/28 by Edgar C. Snyder, U. S. Marshal, D. C. 

Motion for 'preliminary injunction 
Filed December 4, 1928 

* ifc * * 

Now comes the plaintiff. The Texas Company, W its attorneys, 
and for the reasons more fully set forth in its verified bill of com¬ 
plaint filed herein, and upon due notice to the defendant as appears 
by the record herein, moves the court to grant a preliminary injunc¬ 
tion as prayed for in the bill of complaint, restraining the defend¬ 
ant, Roy O. West, Secretary of the Interior, his subordinates, agents, 
employees, or successors in office, pending the final termination of 
this suit, from promulgating or enforcing, or attempting to enforce, 
a certain order dated November 27, 1928, copy of which is attached 
to the bill of complaint as Exhibit E. 

Palmer, Davis and Scott, 

By Wm. J. Neale, 

Attorneys for Plaintiff. 
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50 To Koy O. West, Esquire, 

Secretary of the Intenor, or His Attorney. 

You will please take notice that the foregoing ahd annexed mo¬ 
tion for preliminary injunction will be called to the attention of one 
of the justices holding an equity court on Friday, December 7, 1928, 
at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

Palmer, Davis, and Scott, 

By Wm. J. Neale, 

Attorney^ for Plamtiff. 

Copy of the foregoing motion served upon me as attorney for the 
defendant by attorneys for plaintiff this 4th day of December, 1928. 
Notice of such service on behalf of defendant is hereby acknowledged. 

O. H. Graves, 

Attorney for Roy\ 0. West, 

Secretary of the Interior. 

I 

I 

Preliminary injunction 

i 

Filed December 7, 1928 | 

j 

:|s ik ^ Up | ^ 4: 

This cause coming on to be heard upon the bill oi complaint and 
the motion of the plaintiff for a preliminary injunction, pursuant to 
due notice of this hearing, and no objection having been interposed 
by the defendant, Koy O. West, Secretary of the Interior, it is by 
the court this 7th day of December, 1928, adjudged, brdered, and de¬ 
creed that the said defendant, Roy O. West, as Secretary of the 
Interior, his subordinates, agents, employees, a|nd successor or 

51 successors in office, pending a final hearing ojE this cause, be 
and they are hereby enjoined and restrained f^'om promulgat¬ 
ing, enforcing, or putting into effect, or attempting to enforce or put 
into effect, a certain order dated November 27, 1928, signed by E. C. 
Finney, as Assistant Secretary of the Interior, wljiich said order 
forms a part of Exhibit E attached to the bill of complaint, and 
which purports to prohibit the Cody Petroleum Coinpany from de¬ 
livering to the plaintiff and the plaintiff from receiving from said 
company any oil purchased by the plaintiff under a contract with 
the said Cody Petroleum Company, a copy of which said contract 
is attached to the bill of complaint and therein referred to as Ex¬ 
hibit D; and the said defendant, Roy O. West, as Secretary of the 
Interior, his subordinates, agents, employees, and successor or suc¬ 
cessors in office, pending a further hearing of this cause, are further 
enjoined and restrained from preventing or attempting to prevent, 
in any manner or by any means or device, the said Cqdy Petroleum 
Company from selling or from delivering to the plaifitiff said Cody 
Petroleum Company’s oil pi’oduced from the lands in fhe bill of com¬ 
plaint mentioned, and from directly or indirectly ifiterfering with 
the said Cody Petroleum Company’s performance of and com¬ 
pliance with its contract with the plaintiff, which sUid contract is 
referred to in the bill of complaint herein as Exhibit D; provided. 


I 


28 


EOT 0. WEST VS. THE TEXAS CO. 


nevertheless, that this order shall not become effective until the 
plaintiff has first filed in this cause its bond or undertaking in the 
sum of twenty-three thousand dollars ($23,000.00), conditioned to 
make good to the defendant all damages not to exceed said sum of 
twenty-three thousand dollars ($23,000.00) by him suffered or sus¬ 
tained by reason of wrongfully and inequitably suing out the 
52 injunction in the above-entitled cause. 

By the court: 


Peytox Gordon, Justice. 


O. K. as to form: 

O. H. Graves, 

Assistant to the Solicitor.^ Interior Department. 


Memorandum 


December 7, 1928. 

Injunction undertaking for $23,000 approved and filed. 


Motion to dismiss hiU of complaint 


Filed December 19, 1928 


% is- ^ % 'fs. if. 

Comes now the defendant, Koy O. West, and moves the court to 
dismiss the bill of complaint herein for the following reasons: 

1 . The bill of complaint with its exhibits shows on its face that 
the action sought to be enjoined is confided by law and the voluntary 
aOTeement of the plaintiff' to the sole, complete, and final discretion 
of the defendant in the performance of his official duty as Secretary 
of the Interior. 

2. The bill of complaint with its exhibits shows on its face that the 
court has no jurisdiction to grant the relief sought thereby. 

3. The approval or disapproval of “ all sales contracts for 
53 the disposition of oil or gas produced ” under the lease, is con¬ 
fided by the act of February 25, 1920. by the rules and regula¬ 
tions promulgated by the Secretary of the Interior as provided 
therein, and by the specific agreement of all parties to the lease under 
which the oil involved in the sale contract has been or will be pro¬ 
duced, to the Secretary of the Interior. In pursuance of such au¬ 
thority the defendant has exercised his official discretion by declining 
to approve, and in disapproving, on November 27, 1928. the sales 
contract involved herein and set out as Exhibit E to the bill of 
complaint. The United States having elected to take and having 
heretofore at all times taken its royalties in cash as alleged by plain¬ 
tiff and at no time having elected or demanded its royalties to be paid 
in kind, the effect of the granting of the relief sought by plaintiff 
through its bill of complaint will cause such an interference with 
its property rights in and to its share in the value of the oil and gas 
produced and sold by plaintiff, and such an interference with its 
governmental and supervisory duty to carry out and enforce all the 
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provisions of section 30 of the act and section 3 (d) of the lease, as 
to render its presence herein indispensable. 

Kot O. West^ 

Defendunt. 

By E. O. Patterson and 
O. H. Graves^ 

His Attorneys. 

Address: Interior Department, Washington, D. C. ; 

54 Final decree of injunction 

\ 

Filed February 18, 1929 

^ * * i|e 9|e H/i \ H: 

This cause coming on to be heard upon the bill of com^aint, the 
preliminary injunction "ranted herein on the 7th day | of December, 
1928, and the motion ot defendant Roy O. West, Secretary of the 
Interior, to dismiss the bill of complaint, the record' and proceed¬ 
ings having been by the court read and considered, and the cause 
fully argued by counsel for the respective parties, it is by the 
court this 18th day of February, A. D. 1929, adjudged^ ordered, and 
decreed that the motion of the defendant, Roy O. Wlest, Secretary 
of the Interior, to dismiss the bill of complaint be and the same is 
hereby overruled and denied. ; 

The said defendant Roy O. West, Secretary of th^ Interior, by 
his attorney now here in open court having elected to stand upon 
his said motion to dismiss, and declining to further plead, it is 
thereupon further adjudged, ordered, and decreed that the defend¬ 
ant Roy O. West, Secretary of the Interior, his subordjinates, agents, 
employees, and successor or successors in office, be and they hereby 
are permanently and perpetually enjoined and restraihed from pro¬ 
mulgating, enforcing or putting into effect, or a|ttempting to 
enforce or put into effect in so far as the same pertaips to the con¬ 
tractual rights of the plaintiff with the Cody Petroleurp Company, a 
certain order dated November 27, 1928, signed by E. |C. Finney, as 
Assistant Secretary of the Interior, which said order I forms a part 
of Exhibit E attached to the bill of complaint, and wjhich purports 
to prohibit the Cody Petroleum Company from delivering to 

55 the plaintiff, and the plaintiff from receiving fijom said com¬ 
pany any oil purchased by the plaintiff under a | contract with 

the said Cody Petroleum Company, copy of which said contract is at¬ 
tached to the bill of complaint, and therein referred to ias Exhibit D. 

And the defendant, Roy O. West, Secretary of thei Interior, his 
subordinates, agents, employees, and successor or successors in office, 
are further permanently and perpetually enjoined ahd restrained 
from preventing or attempting to prevent in any manner, or 
by any means or device, the said Cody Petroleum Company from 
selling or from delivering to the plaintiff, said Cody Petroleum 
Company’s oil produced from the lands in the bill of complaint 
mentioned, and from directly or indirectly interfering with the said 
Cody Petroleum Company’s performance of and compliance with 
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its contract with the plaintiff, which said contract is referred to in 
the bill of complaint herein as Exhibit D. 

And it is further adjudged, ordered, and decreed that the plaintiff 
recover of the defendant its costs in this behalf and have execution 
thereof as at law. 

By the court: 

Pettox Gordon, Justice. 

From the foregoing and annexed decree, the defendant by his 
attorney now here in open court this 18th day of February, 1929, 
notes an appeal to the Court of Appeals. 

By the court: 

Peyton Gordon, Justice. 

0 . K. as to form: 

O. H. Graves, 

to Solicitor, Atty. for Defendant. 

56 Assignment of errors 

Filed February 18,1929 

:|e nm * « an :¥ ajc * 

The defendant. Boy O. West, Secretary of the Interior, shows to 
the court that errors have been committed in the above-entitled case 
as follows, to wit: 

1 . The court erred in overruling defendant’s motion to dismiss. 

2. The court erred in restraining and permanently and perpetually 
enjoining the defendant from promulgating, enforcing, or putting 
into effect, or attempting to enforce or put into effect, in so far as 
the same pertains to the contractual rights of the plaintiff with the 
Cody Petroleum Company, his certain order of September 27, 1928, 
which purports to prohibit the Cody Petroleum Company from 
delivering to the plaintiff and the plaintiff from receiving from said 
company any oil purchased by plaintiff from said Cody Petroleum 
Company under the contract between said parties, to wit. Exhibit 
D to the bill of complaint. 

3. The court erred in restraining and permanently and perpetually 
enjoining the defendant from preventing or attempting to prevent 
in any manner or by any means or device the Cody Petroleum Com¬ 
pany from selling or delivering to the plaintiff, safd Cody Petroleum 
Company’s oil produced from the lands in the bill of complaint 
mentioned, and from directly or indirectly interfering with the said 
Cody Petroleum Company’s performance and compliance with its 

contract with plaintiff, to wit, exhibit D aforesaid. 

57 4. The court erred in rendering judgment for plaintiff and 
against defendant. 


O. H. Graves, 
Attorney for Defendart. 
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1 

Designatiort, of record 

\ 

Filed February 18,1929 

♦ ♦ ♦ ♦ ♦ ♦ j 

The clerk of the court will please prepare a transcript of the record 
in the above-entitled cause and include therein the following: 

1. The bill of complaint, with all exhibits thereto. 

2. Memo, of service and return. 

3. Motion for temporary restraining order. : 

4. Temporary restraining order. 

5. Memo, of bond. 

6. Motion to dismiss bill of complaint. I 

7. Decree and notice of appeal. 

8. Assignment of errors. I 

9. This designation. 

O. H. GiRaves, 
Attorney for Defendant. 

Service acknowledged this 18th day of February, 1929. 

Wm. J. Neaub, 

Of Attorneys fok PlaMiff. 

58 Supreme Court of the District of Columbia! 

United States of America, | 

District of CohmJna, ss: \ 

I, Frank E. Cunningham, clerk of the Supreme Courlf of the Dis¬ 
trict of Columbia, hereby certify the foregoing pag^s numbered 
from 1 to 57, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein fijied, copy of 
which is made part of this transcript, in cause No. 49134 in equity, 
wherein the Texas Co., a corporation, is plaintiff, and Roy O. West, 
Secretary of the Interior, is defendant, as the same remains upon the 
files and of record in said court. 

In testimony whereof, I hereunto subscribe my name ^nd affix the 
seal of said court, at the city of Washington, in said District, this 
26th day of March, 1929. 

[seal.] Frank E. CunninOham, 

Clerk. 

1 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 4939. Roy O. West, Secretary of the Interior, appellant, v. The 
Texas Co., a corporation. Court of Appeals, District olf Columbia. 
Filed March 27, 1929. Henry W. Ho<i^, clerk. 
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